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Summary

Sobel failed in his proposed findings of fact and conclusions of law to address a key

issue in this proceeding -- whether he misrepresented material facts to the Commission or

lacked candor. The Bureau, on the other hand, demonstrated that Sobel intended to deceive

the Commission, and on that independent basis alone, Sobel is basically unqualified to be or

remain a Commission licensee.

With respect to the matters that Sobel did address in his proposed findings of fact and

conclusions of law, Sobel demonstrated that he cannot be relied upon to deal truthfully and

candidly. Thus, as discussed more fully below, Sobel's findings of fact and conclusions of

law by and large mischaracterized the record in this proceeding, ignored important evidence,

misconstrued case precedent, and made reference to matters that were not supported by the

record evidence.

Sobel's proposed findings of fact and conclusions of law do not alter the Bureau's

firm belief that Sobel lacks the fundamental indicia of reliability required to be a licensee.

Accordingly, the Presiding Judge should issue an initial decision revoking Sobel's licenses,

denying Sobel's pending applications, and dismissing Sobel's finder's preference requests.
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1. The Chief, Wireless Telecommunications Bureau, by his attorneys, now replies to

the "Proposed Findings of Fact and Conclusions of Law" filed by Marc D. Sobel (Sobel) on

September 25, 1997. The Bureau's failure to respond to a particular finding of fact or

conclusion of law is not a concession that the matter is accurate or meritorious.

I. PRELIMINARY MATTERS

2. Sobel's findings and conclusions only address the transfer of control issue
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designated in this proceeding. The only reference to the misrepresentation or lack of candor

issue in Sobel's document is a footnote claiming that the Bureau has not met its evidentiary

burdens under the issue, and reserving the right to reply to any findings or conclusions offered

by the Bureau. Sobel Findings, p. 2 n.l. 1 Sobel's failure to meaningfully discuss the

misrepresentation/lack of candor issue is a disservice to the Presiding Judge. By failing to

provide any meaningful analysis on that basic qualifying issue, Sobel has made it more

difficult for the Presiding Judge to reach his decision and to prepare an initial decision. Sobel

has also deprived the Presiding Judge of the opportunity to have the Bureau respond to

Sobel's analysis of the misrepresentation/lack of candor issue.

II. SOBEL'S FINDINGS ARE NOT RELIABLE

3. The Presiding JUdge should not accept Sobel's findings at face value. In certain

critical instances, Sobel's pleading mischaracterizes the record. Sobel's proposed findings

also ignore important evidence of Kay's control over the Management Agreement stations. In

other instances, Sobel's findings contain statements which are not supported by transcript

citations or record evidence.

I Sobel's proposed findings and documents will be cited as Sobel Findings (or Sobel
Conclusions, as appropriate), p. X, , Y, where X is the page number, and Y is the paragraph
number being cited. The Bureau's proposed findings and conclusions will be cited in a
similar manner.
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A. Mischaracterizations

4. In Paragraph 27 of his findings (at p. 11), Sobel claims that he "determines and

carries out all policy decisions, including the preparation and filing of applications with the

Commission." Sobel goes on to argue in his proposed conclusions that Sobel "has maintained

complete and total control" over the preparation and filing of applications. Sobel

Conclusions, p. 16 '37. The record amply demonstrates that Kay, not Sobel, controlled the

policy decisions involved in filing applications. Kay located the frequencies that Sobel could

apply for. Tr. 73. With one exception, Kay made the arrangements to ensure availability of

the sites. Tr. 84-85.The applications were prepared using Kay's computer, specialized

software, and information template. Tr. 74-75, 206. Sobel admitted that Kay prepared

"most" of the applications. Tr. 74. None of the applications in the record contains any

evidence that Sobel prepared them. In every case where hand written information concerning

emission designators was contained in an application, it was Kay's handwriting that appeared

in the application. Tr. 76-78. While Sobel relies on his review of the applications as

evidence of his control over the application process (Sobel Conclusions, p. 17 '38), the only

changes he recalls having made involved correcting the spelling of his name. Tr. 75.

Clearly, Kay, not Sobel, controlled the policy decisions relating to the filing of applications.

5. A second proposed finding that mischaracterizes the record is the claim that "Sobel

determines the price to be charged for service on the 800 MHz repeaters . . ." Sobel

Findings, p. 11 '27. No transcript citation is offered for this claim, perhaps because it is
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totally contrary to the record. Paragraph I of the Management Agreement gives Kay the right

to negotiate contracts with customers. WTB Ex. 39, p. 2, Tr. 128. Sobel's rights under the

agreement are limited to rejecting a negotiated rate if he can show that the rejection is in the

interest of both parties. WTB Ex. 39, p. 5. Out of the hundreds of customers on the

Management Agreement stations, Sobel could recall only two or three instances in which he

had modified a rate. Tr. 123. The standard rate for the Management Agreement stations is

the same standard rate charged for Kay's licensed 800 MHz stations. Tr. 129. Moreover,

Sobel could not even recall whose idea it was to change the standard rate the last time the

rate had been changed. Tr. 130. Accordingly, Sobel's claim that he determines the prices

charged for service on the Management Agreement stations is patently false.

6. Third, Sobel proposes the following finding in paragraph 21 of his proposed

findings (at p. 9):

Sobel did not study the agreement carefully before signing it, relying instead on
his belief that his attorneys had prepared an agreement that codified his
relationship with Kay and complied with FCC requirements. (Tr. 109, 263­
264)

One can search the cited pages in vain for any support for the proposition that Sobel did not

read the agreement carefully before signing it. Instead, at Tr. 264, Sobel testified:

Q. How carefully did you review the agreement before you executed it?

A. Well, I read the agreement. It seemed to me pretty much what we had
agreed to do. So, it was fine with me.
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7. Fourth, Sobel makes the following finding of fact at paragraph 25 of his proposed

findings (on p. 11):

On another occasion, Kay advised Sobel of an opportunity to sell all of his 800
MHz stations for $1,500,000. Although this was at a time when Kay very
much needed the money because of his legal problems, and notwithstanding the
$500 option provision in the written agreement, Sobel vetoed the deal because
he did not want to sell the stations at that time. (Tr. 274-275) (Emphasis
added).

First, the record contains nothing about Kay's need for money or the reason that Kay might

have been interested in selling the stations. More fundamentally, the claim that Sobel

"vetoed" the sale is flatly inconsistent with the record. After Sobel testified that Kay had

been approached and offered $1.5 million for the Management Agreement stations, Sobel

testified as follows (Tr. 275):

Q. What was your response to that?

A. Well, I was a little surprised that someone should offer so much money,
but nevertheless, I really wanted to keep the stations. They had the potential to
make money if the FCC process would allow us, and I just didn't -- I wanted
to keep them.

Q. Did Mr. Kay communicate to you his preferences in this matter?

A. Well, he was quite interested in selling them. I convinced him otherwise.

Q. So he acquiesced to your desires in that regard?

A. Yes.

Sobel did not "veto" the sale, as he claims in his proposed findings. Instead, he persuaded

Kay, the person who had the contractual power to sell the stations, that a sale was not in their

interests. Kay merely acquiesced to Sobel's suggestion. Sobel's attempt to claim that he

"vetoed" the sale is fundamentally inaccurate.
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8. Finally, Sobel proposes the following finding of fact at paragraph 25 of his

proposed findings (on p. 11):

On one occasion for example, Kay negotiated for the sale of one of Sobel's
stations, for which Sobel was paid $20,500--far more than the $500 option
price (Tr. 126-127), and, more significantly, an amount dictated by Sobel.
(Tr. 374) (Emphasis added)

Sobel's claim that he "dictated" the amount of money he would receive from the sale of the

station is another mischaracterization of the record. The record shows that Kay, not Sobel,

determined how much money Sobel would receive from the sale of the station. By the terms

of the Management Agreement, Sobel was legally entitled to no more than $500 for the sale

of any individual station. It was at Kay's discretion that Sobel received any amount in excess

of $500. Tr.202. Moreover, the testimony upon which Sobel relies shows that Sobel asked

Kay for $20,500 as opposed to requiring that Kay pay him that amount:

Q. So you discussed this arrangement with Mr. Sobel before the deal was
done?

A. That's the first person I went to.

Q. And he was satisfied with this arrangement, that it was equitable?

A. He set the dollar figure. He said he wanted 20 grand. I said, fine with me.

Tr. 373-374. The meaning of this testimony is clear - Sobel asked Kay for a portion of the

money that Kay received in connection with the sale of the Sobel-licensed station, and Kay

acquiesced. There is nothing in the record to suggested that Sobel dictated to Kay the amount

of money that he would receive from the sale.

6



B. Lack of Transcript Citations and Record Evidence

9. Another problem with Sobel's document is that, in many instances, Sobel offers

proposed findings of fact without offering record citations in support of the proposed finding.

Section 1.264 of the Commission's Rules requires that each proposed finding of fact be

supported by an appropriate citation to the transcript or exhibit which supports the proposed

finding. Sobel's document is rife with proposed findings of fact which are not supported by

record citations. See, ~,Sobel Findings, p. 6 ~14, p. 7 ~16, p. 10 ~23, Pl'. 11-12 ~27. The

absence of citations makes it very difficult for the Presiding Judge and the Bureau to check

the accuracy of Sobel's claims. Moreover, in many instances, there is no record support for

the findings Sobel proposes. For example, in Paragraph 14 of Sobel's findings (at p. 6), there

is no apparent record support for the claim that "Marketing to potential 800 MHz users was a

different niche than the UHF customers to whom Sobel catered to that time." In Paragraph

25 of Sobel's findings of fact (at p. 11), there is no apparent record support for the finding

that "In the event a station was sold or otherwise disposed of, Sobel had no doubt that he and

Kay would come to mutually agreeable terms notwithstanding the existence of the $500

option. ,,2

2 As noted above, the statement in Paragraph 27 of the proposed findings (at p. 11) that
"Sobel determines the price to be charged for service on the 800 MHz repeaters" , which is not
supported by a transcript citation, is wrong.
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III. KAY CONTROLS THE MANAGEMENT AGREEMENT STATIONS

10. As shown in the Bureau's findings and Sobel's findings, Sobel was involved in

certain aspects of the construction and operation of the Management Agreement stations. The

critical question for the Presiding Judge to determine is whether that involvement shows that

Sobel controlled the Management Agreement stations. The Bureau made a comprehensive

showing in its proposed findings and conclusions that Kay held absolute control over the

Management Agreement stations. Sobel's attempt to show that he controls the Management

Agreement stations is not convincing.

11. The Bureau and Sobel agree that the standards for determining whether an

unauthorized transfer of control have taken place are contained in Intermountain Microwave,

24 RR 983 (1963). Sobel Conclusions, p. 13 '30, Bureau Conclusions, pp. 40-41 '71.

Furthermore, the Bureau agrees with Sobel's statement that in applying the Intermountain

criteria, the totality of the circumstances must be considered. Sobel Conclusions, pp. 13-14

'31. The problem with Sobel's arguments is that he does not consider the totality of the

circumstances. Instead, Sobel's arguments ignore the terms of the Management Agreement

and other evidence which shows Kay's dominance over the affairs of these stations.

12. Sobel cites Motorola, Inc., File Nos. 507505, et. al., (Chief, Private Radio Bureau,
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issued July 30, 1985)3 for the proposition that SMR licensees can hire third-party managers to

help run their systems, so long as the licensee has a proprietary interest in the equipment, and

the licensee exercises the supervision the system requires. Sobel Conclusions, p. 14 '32. The

Bureau has never argued, and does not intend to argue, that it is impermissible for an SMR

licensee to hire a manager to assist in operating the station. However, it is impermissible for

a "manager" to have total control over a station's operation while the nominal licensee works

as a mere contractor selected and paid by the manager. In Motorola, the licensee owned the

equipment and had an independent financial obligation with a financing company. The

agreement also specifically provided that Motorola would have to perform its functions

pursuant to the licensee's supervision and instruction. See Motorola, Inc., supra, '19. In

contrast, the only stake that Sobel has in the equipment is the right to use the equipment with

Kay's permission. WTB Ex. 39, p. 3 (Paragraph 4). Sobel has no financial obligations with

respect to the Management Agreement stations. When Sobel works on the Management

Agreement stations, he does so as Kay's contract technician. Moreover, several sections of

the Management Agreement give Kay the sole right to negotiate contracts and to manage the

stations. Accordingly, nothing in the Motorola decision allowed Sobel to cede control over

the Management Agreement stations to Kay.

13. With respect to the first Intermountain factor, Sobel argues, "There is little

3 Sobel states that a copy of the order is attached to his proposed findings and
conclusions. Sobel Conclusions, p. 14 n.6. The Bureau's copy of Sobel's pleading did not
contain a copy of the Motorola order. For the convenience of the parties, a copy of the order
is attached to these reply findings.
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question that Sobel enjoys unfettered use of all facilities an[sic] equipment used for his 800

MHz repeaters." Sobel Conclusions, p. 14 '32. In making that argument, Sobel ignores the

pertinent provisions of the Management Agreement and the fact that Sobel obtains access to

the equipment in his capacity as a technician selected and paid by Kay. Paragraph III of the

Management Agreement gives Kay the sole right to determine who maintains and repairs the

stations. WTB Ex. 39, p. 3. When Sobel works on the Management Agreement stations, he

does so as Kay's "hilltop repairman." Tr. 329. Kay could decide at any time that somebody

else other than Sobel will work on the Management Agreement stations, and Sobel has no

right to contest that decision. Thus, while Sobel currently has access to the equipment, that

access is subject to Kay's ultimate control. The issue is not whether Sobel "leased" the

equipment or owned the equipment. See Sobel Conclusions, p. 15 '33. The issue is who has

ultimate control over the equipment. The record clearly shows that Kay has that control. 4

14. With respect to daily operations, Sobel attempts to contrast himself with an

absentee owner and describes himself as "actively and fully involved in all aspects of the day

to day operations." Sobel Conclusions, p. 16 '34. While Sobel is involved in certain aspects

of the operations of the Management Agreement stations, Kay controls both Sobel's

4 Sobel cites the language in the summary decision in Ellis Thompson Corp., 10 FCC
Rcd 12554, 12556 (AU 1995) to the effect that the Intermountain criterion of unfettered use
must be adapted to "current realities." Sobel Conclusions, p. 15 '33. If Sobel is suggesting
that the unfettered use criterion is no longer valid, the Commission's reliance on the
Intermountain criteria in the HDO shows that argument has no merit. If Sobel is merely
using that language to bolster his argument that it is legitimate for a licensee to lease his
equipment, the Bureau has no argument with that proposition, but the totality of the evidence
shows Kay has ultimate control over the equipment.
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involvement in the affairs of the Management Agreement stations and the daily operations of

those stations. Sobel's argument simply ignores Kay's exclusive rights under the Management

Agreement to sell service and to manage the stations (Bureau Findings, pp. 13-14 '24), as

well as Kay's right to decide at any time that somebody other than Sobel would repair and

maintain the stations. WTB Ex. 39, p. 3. While it is clear that Sobel had some involvement

in the day-to-day operations of the stations, that involvement is virtually indistinguishable

from his involvement in the day-to-day operations of Kay's stations. In arguing that Sobel

has not transferred control, Sobel primarily relies upon his day-to-day role in tasks such as

maintaining and repairing the equipment, activating and deactivating customers, and

monitoring the stations. Thus, while Sobel finds it an important element of control that

Sobel activates and deactivates customers on the Management Agreement stations, he does the

majority of the activations and deactivations on stations licensed to Kay. Tr. 123-124, 347­

348. Sobel repairs and maintains Kay's repeaters (Tr. 72, 106, 327), and he cannot determine

from his invoices whether work he performed related to a Management Agreement station or

a station licensed to Kay. Tr. 116, 243. Similarly, Sobel monitors stations licensed to Kay

just as often as he monitors the Management Agreement stations. Tr. 117. Sobel does not

claim that his work as a contractor on Kay's licensed stations gives him control over Kay's

stations. His work as a contractor selected and paid by Kay does not give him control over

the Management Agreement stations. While Sobel is involved in the operations of all the

stations for which he works as a contract technician or provides services, that involvement

falls far short of establishing his control over those stations.
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15. Sobel's conclusion that he controls the policy decisions relating to the

Management Agreement stations (Sobel Conclusions, pp.16-17 ~~35-38) also cannot be

accepted because it is based upon mischaracterizations of the record. As the Bureau has

shown above, it is simply incorrect for Sobel to claim that he has maintained "complete and

total control" over the preparation and filing of FCC applications. Sobel Conclusions, p. 16

~37. Similarly, the Bureau has shown that Sobel's claim to have "personally determined"

(Sobel Conclusions, p. 16 ~36) when to change prices charged for service is wrong. In his

discussion of the preparation of applications, Sobel attempts to liken Kay to a lawyer or an

application processing firm. Sobel Conclusions, p. 17 ~38. This attempt ignores the extent of

Kay's involvement. Neither lawyers nor application processing firms ordinarily select

transmitter sites for a licensee or personally enter into leases on their own behalf. Moreover,

Sobel fails to take into consideration Kay's control over important policy decisions involving

acquisition and disposition of Sobel-licensed stations. Bureau Findings, pp. 20-23 ~~39-44,

Bureau Conclusions, p. 45 ~80.

16. Sobel's discussion of control over personnel is disingenuous. Sobel claims not to

have any employees, and argues that the employees of Kay who perform functions relating to

the Management Agreement stations "are not station employees." Sobel Conclusions, p. 17

139. That argument is pure sophistry. Kay's employees perform all sorts of functions

relating to the Management Agreement stations. See Bureau Findings, pp. 13-17 ~~24-30.

The Intermountain factor asks who is in charge of employing, supervising, and firing

personnel. The people who recruit and service customers, fix repeaters, and perform the
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billing and collection functions are among the personnel covered under that factor. There is

no dispute that Kay hires, supervises, and fires his employees. Even with respect to Sobel,

Kay has the right to dismiss him from his work on the Management Agreement stations at

any time. WTB Ex. 39, p. 2. Sobel's statement that Kay has not hired any employees

specifically to work on the Management Agreement stations is irrelevant. The important point

is that the people who work on those stations are hired, supervised, and fired solely by Kay.

Finally, Sobel's claim that he "is in daily contact" with Kay and Kay's employees has no

record support. Indeed, Sobel's billing records (WTB Ex. 25) show that there are many days

when he does no work for Kay. The record shows that Kay controls the personnel who

perform work relating to the Management Agreement stations. Kay's dominion over

personnel, according to Intermountain, is a critical factor in establishing that Kay controls the

Management Agreement stations.

17. Sobel's discussion of the payment of operating expenses (Sobel Conclusions,

pp .17-18 ~~40-41) is a bizarre attempt to distort simple facts. Sobel clearly testified:

Q. Except for an instance where you may have missed billing Mr. Kay for a
part, is it correct that Mr. Kay has, in fact, paid all the expenses relating to the
Management Agreement stations?

A. Yes.

Tr. 131. The argument that Sobel is somehow paying the operating expenses by agreeing to

forego the $600 a month of revenue from each station5 is gibberish. The record reveals that

5 In fact, as the Bureau will discuss below, Sobel does not receive any of the operating
revenue, even when a station grosses over $600 a month in revenue.
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to date Kay has paid all expenses for, and received all revenues from, the operations of the

stations. Tr. 348-352. Moreover, Sobel's claim that "The operating expenses for the 800

MHz repeaters is [sic] not substantial" (Sobel Conclusions, p. 17 '40) is contradicted by

Sobel's own testimony that he did not have the money to build and operate 800 MHz stations

himself. Tr. 184-187. Sobel's failure to candidly acknowledge that Kay pays all the

operating expenses demonstrates that his findings and conclusions are not reliable.

18. Similarly, Sobel's conclusions concerning the receipt of revenues and profits

(Sobel Conclusions, pp. 18-19 '42) do not withstand scrutiny. Sobel argues that although he

is entitled to receive one-half of all revenue beyond $600 a repeater a month, the only reason

he has not received any money whatsoever from the operations of the stations is the

Commission's failure to process applications which would allegedly improve his stations. Id.

Sobel's attempt to thrust blame on the Commission is a transparent attempt to deflect attention

from the fact that all of the monies from the Management Agreement stations are placed

directly into Kay's bank account. Tr. 348. Sobel's argument ignores the important point that

while four of the fifteen stations have revenues in excess of $600 a month, and the agreement

provides that Sobel is entitled to half of that excess revenue, Sobel has not received any of

that money. Tr. 132. Sobel cannot blame the Commission for his failure to receive money to

which he is legally entitled under the agreement. Furthermore, Sobel offered no competent

evidence or explanation to support his supposition that he would be receiving money from the

operations of the stations if his pending applications were granted. In reality, Kay receives all

revenues, pays all the bills, and keeps all profits. Sobel's only financial interest in the
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Management Agreement stations is the pay he receives as Kay's contract technician. Kay has

absolute financial control over these stations.

19. With respect to the written Management Agreement, Sobel claims that the

agreement "expressly gives Sobel more than adequate supervision and oversight authority to

maintain control of the licensed stations ... " Sobel Conclusions, p. 19 ~43. That argument

is based upon Paragraph VIII of the agreement, which states that Sobel "shall retain ultimate

supervision and control of the operation of the Stations." WTB Ex. 39, p. 5. That paragraph

also gives Sobel a five day window to reject end user contracts if the rejection is "reasonable

and based on the mutual interests of the parties" and a limited right to relocate a transmitter

site if he can show that the relocation "is in the best interest of both Parties." Id. Nothing in

those provisions demonstrates that Sobel exercises control of the Management Agreement

stations. The general language in the agreement giving Sobel supervisory authority is

contrary to the actual conduct of the parties. The general language is also inconsistent with

the other provisions in the agreement which give Kay the exclusive right to sell service to

customers, manage the stations, determine who repairs and maintains the stations, and

negotiate contracts. These other provisions show that Sobel does not have the unfettered right

to set prices or relocate sites. Instead, Sobel has only a limited right to reject contracts or

relocate sites, if he is able to show that such action would be consistent with Kay's interests.

Indeed, Kay has the sole right to negotiate contracts with customers. WTB Ex. 39, p. 1. Out

of the hundreds of customers on the Management Agreement stations, Sobel can only recall

two or three instances when he was involved in modifying rates. Tr. 123. Contrary to
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Sobel's self-serving testimony that the agreement does not give Kay exclusive rights vis-a-vis

Sobel (Tr. 265-266), the plain language of the agreement indicates otherwise.

20. Sobel's reliance on La Star Cellular Telephone Company, 9 FCC Rcd 7108, 7111

(1994), is misplaced. Sobel suggests that under La Star a binding agreement which

effectuates an unauthorized transfer of control may be ignored when the actual conduct of the

parties indicates otherwise. Sobel Conclusions, p. 20 '45 and n.9. La Star, however, says

nothing of the kind. Under La Star, the Commission will not be bound by an agreement that

complies with Section 31O(d) when the actual conduct of the parties effectuates an

unauthorized transfer of control. Sobel's argument, in any event, is of no matter since

Section 31O(d) requires that a licensee maintain both de jure and de facto control over its

stations and licenses. See Lorain Journal Co. v. FCC, 351 F.2d 824,828 (D.C. Cir.1965),

cert. denied, 383 U.S. 967 (1966). In this regard, as the Bureau has shown, both the

Management Agreement and the conduct of the parties run afoul of Section 310(d).

21. Finally, Sobel argues that Kay's option to purchase the Management Agreement

stations at any time for $500 each is not evidence of a transfer of control. Sobel Conclusions,

pp. 20-21 "46-48. The Bureau agrees that the mere existence of an option is not, standing

alone, conclusive evidence of a transfer of control. However, the existence of this option

cannot be considered in a vacuum. Given (a) the nominal option price in relation to the value

of the stations, (b) Kay's right to exercise the option at any time, and (c) Kay's control over

the acquisition and disposition of licenses, the option is a compelling factor among many that
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establish Kay's dominion over the Management Agreement stations, in violation of Section

310(d). See Bureau Conclusions, pp. 45-46 ~81.6

22. Indeed, when all of the Intermountain factors are considered and the evidence is

considered as a whole, the conclusion is inescapable that Kay has, without authority, taken

over control of the Management Agreement stations from the licensee-of-record. The only

apparent difference between the Management Agreement stations and stations licensed to Kay

is the name on the license. Sobel is involved with both sets of stations, but his role is as a

mere contract technician and consultant to Kay, not as the person in ultimate control of the

stations. Both the Management Agreement and the manner in which these stations have

operated in fact compel the conclusion that Kay, not Sobel controls these stations.

IV. CONCLUSION

23. The Bureau urges the Presiding Judge (a) to resolve the unauthorized transfer of

control and misrepresentation/lack of candor issues adversely to Sobel and (b) to revoke all of

Sobel's licenses, deny his pending applications, and dismiss his pending finder's preference

6 Sobel also is incorrect when he says the Bureau did not provide any evidence of the
market value of the stations. Sobel Conclusions, pp. 20-21 ~46. The offer to Kay to
purchase the Management Agreement stations for $1.5 million is the best possible evidence of
their value.
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requests, for the reasons stated herein and in the Bureau's proposed findings of fact and

conclusions of law.

Respectfully submitted,
Daniel B. Phythyon
Zless Telecommunications Bureau

Gary P. :::£,L --
Chief, Compliance and Litigation Branchz;;zwne2ITmtion Div~ion

William H. Knowles-Kellett
John J. Schauble
Attorneys, Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W .,Suite 8308
Washington, D.C. 20554
(202) 418-0569

October 21, 1997

18



ATTACHMENT



THU 07:57 FAX 717 338 2698 FCC. \VTH. G-BURG [4]002

Before the
Federal Communications Commission

Washington, D. C. 20554

In the Matter of

Appllcetrons of Motorola, Inc.,
for 800 MHz SpecIalized Moblle Radio
Trunked Systems In Cellfornle,
New York, Ne~ Jersey, Marylend and
VlrglnJe

Appl Icetlon of Motorole, Inc., for
AssIgnment of AuthorJz8tfon of
Spectel rzed MobIle Redlo Station
WRG-816 et Mount Tamalpels,
~llfornte

'­
)

) FIle Nos. 507505, 507475, 507.73,
) 507333. 507330, 507509, 508813,
) 508124, 508046, 507477, 50'511
)
)

} File No. 556891
)

)
)

)

ORDER

Issued: July 30. 1985

1. The Prl~ate Radio Bureeu hes before It for consldere'tlon Petrtlons
'to Dlsfrllss App I rcet Ions of f-Otoro'e Inc., fIled by Atc(lll'ln, Inc. and BIg Rock
Comlrlunlcatlcns, Inc. The petItIons Irere filed on October " 19~, anCl are
addr.sse~ to app! ICeit Ions flied by Motorola for new 800 Miz Trunked
Speclellzed "-oblle Redlo (S~FU systems loceted In CeJlfornle at Mt. Diablo,
Mcl(lttr1ck, Montrose, Corone, Escondido, Sen Diego and Grass Valley. The
PetItIons to DIsmIss are based on allegations that Motorola, through the
use of management contrects, has essumed de fecto control of SMR systems
lIcensed to Comven, Inc., Port ServIces Company, and Mt. TemaJpals
COmmunIcations, In violation of Section 310(d) of the CommunicatIons Act of
'934, as D~ended. This section of the Act requIres Commrsslon epprovel
pr Tor 'to eny trensfers of control cf &l facIlIty lIcensed by 'the
CommTsston.11 It Is alleged by petitIoners that this unauthorlmd
assumption of control reslJ IteCl In e yloletton cf Rule 90.627(b} .t'l1ch
prec tudes, .Ith 11m Ited except Ions, the author 1281' Ion to a lTcensee of
n:>re then one S.,,~ system .Ithln ~o lilies until all of the channels already
assIgned to 'that licensee ere at least eoJ loaded. Motorola has systems
In the arees In questIon end these systems are not ell eoJ loeded. The
Petitioners contend that these uneuthorlZ2d transfers of control of S~
systems 'to Motoro la raTse character tssues concern Ing "iotorole's
quellflcatlons to be a CommIssIon licensee. Also before us Is e Pe'tltlon
for Reconslderetlon of the denlel of a PetitIon to DismIss Motorole's
app Ttcat Ions for ne.. trLlnked S"4R !Oysterns In Hem rtton and West Orange.
Ne. Jersey; HuntIngton, New York; Towson. Meryland Dnd BLlII Run, VIrginIa,
based on the a I leged chllrDcter Issues ar Is Ing ouf of J.o'torole's IIIlmagen.el'lt

11 Pet It loners In It Ie!ly e Ileged that ~torohll e Iso hed II manBgement
contract w If'h Peg Ing Network of 5an Franc Iseo, Inc. Peg In9 Network flied
Comments stating 'thet It never hlld a m~nB9ement contr~ct wIth Motorola.
Pet It Toners subsequently conceded thrs feet In f'helr January 30, 1985,
ItRec I\' fo ODCOS It Ion to Jo Tn'" "",ot 1+t,..,., +,.. I'H .._t .... _ 8-- r r __ .... __ -
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eontrects In Callfornfe. 2J The PetitIon for ReconsideratIon -.a5 flied on
January 18. 1985 •

. - ·2. On Dec8mbe,.- 27, 1964, petlt.Toners elso flied II PetItion to
Of~... Ts5 'he IIppllcetlon for assfgnment of eu"thorlmtlon of Motorola for SMR
sys1'em WRG-816, I Jcensed to Mt. TemalpeTs Corrrnun'cations, loceted at
Mf. Tamalpats, CalIfornia. ~ Pe'I'Joners ellege thet Motorola contrected
to receIve 100 percent of the syst8ftl revenues wtdle the Ireense remalned In
t~e name of ~t. Tamalpels CommunicatIons. ~e petitioners essert that the
purpos~ of ~otorola's unauthorized assumption of control and Its delayed
fIling for assIgnment of authorlmtton was to protect Its eppltcetlon for a
ne. system at Mt. DIablo. They also ergoe that Motorola delayed filIng
the assIgnment eppllcatlon, althougt'i It had elreedy ocqulred 'the
Nt. Temalpels system, so that tII't. TlIIIlatpels' applIcatIon would net be
removed from the top of the weltIng lIst for addItional frequencIes. !/

Boclsground

3. Pet t'toners cia 1m Metorole's Management eontrect COftstTtutes
e de fecto transfer of sys11111 control. They ~rth.r allege thet under these
contracts ~otoro Ie purchases the central controller frOfll the lleansee,
pro"ldes the marketing, custOlMlr bIlling and end system llaIntenance and peys
the sIte rentl' In return tor 70 to 80 percent of the gross receIpts of e
syst.ftl. (n support of these esser11on5, pet It loners heve submf1'ted e'ffldll" Its
from Peter C. Pedelford, General Partner of Btg Rock c.c.nunlcltrons, end
Johnny l. Champ, PresIdent of Motek EngIneerIng Ine •• statIng that Motorole
personnel offered them m~ne9ement contracts eonsl5ten't wIth the above
terms. Petitioners have elso 5ub~ltted e copy of an Internel Motorola
publIcatIon r.tarrlng to Moforola-menaged SMR systems as ftour~ systems,
and e user agreement beilreen Motorola and eTl end-user of B ~torole-mBneged

SM'R system whIch Identifies Jt>torole es the o.ner-l1censee.

21 The Bureau denIed the PeTItIon to Olsmlss on December 19, 1984, because
'the ellegetfons of "Iolatlons In Celtfornl., dId not provIde e basts fer
delayIng the grants of Motorola'5 Ilppltcatlons In New York, New Jersey,
Meryland 8"d Vlrglnle.

JJ For II complete 115; of the slgnlflcent filings 11'\ 'thIs case, see the
ettac\'led Appendlx. The twen,!"y-elgt"th f"Ing was subllllrted 01"1 July 1, 1985.

!I AppltCltlons tor trunked chennels 8t 816-821/861-866 MHz are processed
on 1 flrsf eOlle, fIrst served blsls. If eppllcatlons cermot be processec
because of liCk of spectrum, they are pieced 0., e welting list Ind grents
Dre -ade 85 chanfle Is become eve flab Ie. A I Teen see Is rltftJOved from the
w81tl1'l9 ttsf .hen ct'iennels ere grented to It; this Includes chBnnels
~.cel~ed fhrougt'i assignment or transfer.
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4. Motorole ",~kes fhe follo.1n9 l:IIrguft'lents In Its Oppositloil 1'0
1'he P.fttrons to DismIss Its CalIfornIa" Ne. YO~k" New Jersey" Maryland and
VirgInIa appllcattons. First" It l'latntaIn5 that ftIancsgement contracts are
common ••thods fur SMR en'trepreneurs· 'to ecqu Ire the 'techn Jcel" .arketlng or
fInancial expertIse necessary to attract users. Second" It ~alntatns these
contracts pro~rde effrclent s8r~lce to the end-users of pr'~ate carrier
(S~R) systems and opt IIrll2e the retl.lrn on the licensee's Investment.
Motorola also contends that the JJcensees .hleh c:ontroc:t for Its manDgernent
services lIalntaln the requtslte degr-ee of control over theIr feclUtles lind
fulfIll theIr responsibIlitIes DS CommIssion ffcense8s. ThIs Is reflec'ted"
Motoro Ie contends" In the feet that these licensees cont Inue to ow n 'the
controller lind transmItters and contInue to e)c.erclse over--all supervIsIon
o... er the operat lon of their SMR syst8flls. Motorole also sub",lts 'the
affidavIt of Richard ~ycoff. the author of the newslet'ter" .ho 51'ete5 that
·our" referred to systems using Motorole equIpment.

5. In Its Opposl'tlo~ to the PetItion to 0lSlll15s Its applIcatIon
for assrgn~ent of S~ statIon WRG-816, Motorole Dcknowledges that although
tt wanted 'to acquIre WRG-816, It alse .ented to retaIn Its eligibility 'to
prosec\lte Its 1141'. 0 lab 10 apl> I leat Ion. Motorola Ind Icates It entered Into
negotIatIons to buy W~8'6 In lete 1983 lind signed an SMR Asset Purchase
Agre.ment In February 1984 wIth a target date for 'the transfer of title of
April 1" 1984. It antIcIpated thet the system loading at that time .ould
ello. the lIleIntenence of ~otorole's Mt. DIablo appllcatlon. Mofol'"ole
concedes that It has -billed end op'ereted" the svstem sInce Apr-II 1, 198'"
end stetes In If. sub~ls510n to the CommIssIon thet It has had Rd' facto
con'trol of 5tatlon WRG-B16" sInce that date. Motorola else states that l't
dId net flle the esslgn",ent eppllcatlon for WRG-816 untIl A.prll', 1984, end
'that the applJcatJon was .lthdrawn on May 4" 1984" because t40torola believed
'the syste'" wes not loaded and that If the app IIcet Ion were granted It wou Id
be precluded from pursuIng Ifs Mot. OlabJo eppllcatlon.

6. Oesplte the. 'thdrawel of the assIgnment applicatIon" Motorola
states 11' orallv agreed 1'0 contInue to operate WRG-816 end receIved 100
percent of the sysfem revenues tn exchange for a ~nthly ~ paid to Mt.
Tamaipels Comrnunlcetlons, pursuant to a $lte Rental Agreement signed on March
6" 1ge4. Subsequently on No~ember 27" 1984, Motorole resubmitTed Its
eppllcetlon for assIgnment of WRG-816. Motorola states Itl'though 'thIs
sItuatIon lIey sho. hnproprle'ty, It Is etyplcal of the wey 11' conducts Its
busIness end Is a breech of Its standard operatIng procedures. It Ilalntalns
It resulted from a serles of employee errors and personnel changes.
Motorole also states that to prevent a reoccurrenee of thIs 'type of actIvIty
It has Imple.ented II contInuous rev Ie. of pendIng management egreements and
revIsed Its end-user agreements to reflect that It Is the ~enager of en SMR
system. Motorola reqLJests fhet It be ellowed to pursue ITS Itt. DIablo end
other .ppllcatlons" tf l'ts esslgnJflent eppllcetlon Is denied.


